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NOTES 

The Law School. — The registration for the academic year of 1920- 
1921, the 167th of the University, shows an increase of 63 over last 
year. There are now 536 students registered in the Law School: 221 
in the first year class, 169 in the second year, 96 in the third year, 46 
non-matriculants, and 4 candidates for the degree of Master of Laws. 
This number includes representatives of 120 colleges and universities. 

Professor Gifford will be on leave of absence during the spring 

session. He is accordingly giving Iris course in "Wills in the winter 

session. Professor Abbott has taken over the course in Domestic 
Relations. 

A new course will be offered in the spring session by Mr. Robert L. 
Hale, '18 Ph. D., on the law of Damages. 

The course in Admiralty is to be given by Mr. George DeF. Lord, LT, 
'17 LL. B. While in the Law School, Mr. Lord was Secretary of the 
Columbia Law Review. 

The Validity op Accumulations in New York. — The recent case 
of In re Zohler (App. Div., 1st Dept., 1920) 183 N. T. Supp. 550, 
reversing (1916) 96 Misc. 433, 160 IT. Y. Supp. 699, presents an inter- 
esting problem in connection with the accumulation of income and the 
distribution of that accumulation. The facts material to the present 
discussion are briefly as follows. The testator left surviving him a 
wife and three daughters for whom he made provisions in the 8th 
clause of his will by directions to his trustees to set up four trusts to 
yield an annual income of $25,000 each for the life of each beneficiary. 
The 12th, 13th and 14th clauses of the will empowered the trustees to 
continue the testator's business as a trust and pay to each of the above- 
named persons $25,000 a year in lieu of profits and regardless of busi- 
ness profits. Then followed a general residuary clause making the 
three daughters residuary legatees. The trustees continued the busi- 
ness as a trust business and after paying the annuities for several years 
had a surplus of over $1,000,000, which the three daughters now claim 
as residuary legatees, on the ground that the accumulation is unlawful 
and must be disposed of. In an action to construe the will and deter- 
mine the disposition of the surplus, the surrogate held: (1) that it was 
the duty of the trustees to set up the trusts under clause 8 of the will 
and that the business should be disposed of j (2) that no trust had been 
established by the executors in conducting the business and, therefore, 
the surplus was not an accumulation of a trust, but became a portion 
of the residuary estate to be distributed to the residuary legatees. The 
Appellate Division held: (1) on the contrary, that the trustees in the 
exercise of their discretion had continued the business as a trust and 
that the trusts had been effectively established by book entries; (2) that 
the accumulations were not accumulations of income but of business 
profits and, therefore, valid. 

As the two courts reached opposite results, an analysis of the will 
and the law governing the construction of wills is necessary. It seems 
clear that clause 8 and clauses 12, 13 and 14 of the will provide for an 
alternative plan leaving to the discretion of the trustees lie privilege of 
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continuing the business as a trust or of disposing of it and setting up the 
trusts under clause 8. 1 If the business was to be continued, the only 
practicable method of constituting those trusts was by book entries. A 
reduction of the trust principal was impracticable because it might have 
compelled the sale of so much of the stock of the business as to cause 
a loss of control by the trustees. Also, as business profits are specula- 
tive, a reduction of the trust estate would be equally speculative. 
Therefore, when the earnings of the business exceeded the yearly pay- 
ments to the beneficiaries a surplus was bound to accrue. Accumula- 
tions of income from a trust except during the minority of the bene- 
ficiary are forbidden by Art. II, § 16 of the Personal Property Law. 
But the appellate court upholds the accumulations in the present case 
on the following grounds : (1) the accumulations are not from income 
from a trust fund, but from profits of a business ; 2 (2) there is no direc- 
tion in the will for the accumulation of profits; (3) the annuities are 
not to be paid out of profits, i. e., this is an annuity trust and not a 
trust to pay income. 

In answer to the first argument it may be said that the business is 
constituted a trust and that the source of the surplus is income from 
it, although this income is economically designated as profits. In 
answer to the second it may be said that, regardless of any specific 
direction, such an accumulation was bound to occur when the income 
exceeded the payments to the beneficiaries, so there •was necessarily an 
implied direction for an accumulation. 3 The law is well settled that 
implied directions are within the prohibition of the statute. 4 Article 
II, § 16 of the Personal Property Law is very explicit in declaring 
invalid any accumulation except during minority of the beneficiary. 6 
And any intention to hold in abeyance a rule of law is futile. 8 In 
short, to accept the reasoning of the court would mean that valid accu- 
mulations could be made whenever a testator failed to make express 

'Where a will gives a clear direction to continue a business, it is 
lawful to continue it. Willis v. Sharp (1889) 113 N. Y. 586, 21 N. E. 705. 
Where clauses of a will conflict absolutely, posterior clauses prevail over 
anterior clauses. Van Nostrand v. Moore (1873) 52 N. Y. 12. So, if 
there is absolute conflict between clauses 8 and 12, 13 and 14, the latter 
should prevail; but if it is possible to reconcile them it should be done. 
Adams v. Massey (1906) 184 N. Y. 62, 76 N. E. 916. 

~'In re Kohler (1920) 183 N. Y. Supp. 550, at p. 562. 

'Cummings v. Cummings (1888) 146 Mass. 501, 16 N. E. 401; Matter 
of Haviland (1900) 162 N. Y. 134, 56 N. E. 515; Rowe v. Lansing (1889) 
53 Hun 210, 6 N. Y. Supp. 777. 

♦Phelps v. Pond (1861) 23 N. Y. 69; Cochrane v. Schell (1893) 140 
N. Y. 516, 35 N. E. 971 ; cf. In re Hoyt (1906) 116 App. Div. 217, 101 N. 
Y. Supp. 557, aff'd., (1907) 189 N. Y. 511, 81 N. E. 1166. In this case, 
if we accept the construction of the will, no accumulation could be implied 
because the trustees had to pay over the whole income, their discretion 
being limited to the modes of expenditure. Obviously the principal case 
does not come within that rule where the sums to be paid are definitely 
specified. 

"Garland v. Garland (1901) 35 Misc. 147, 71 N. Y. Supp. 465; Matter 
of Snyder (1901) 35 Misc. 588, 72 N. Y. Supp. 61; Cochrane v. Alexandre 
(1907) 56 Misc. 212, 107 N. Y. Supp. 587. 

"Matter of Rogers (1897) 22 App. Div. 428, 48 N. Y. Supp. 175, aff'd., 
(1899) 151 N. Y. 108, 55 N. E. 393. 
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provision for accumulations, — a result -with which we can hardly 
concur. 7 

The third argument of the court is equally unsound. There is no 
magic in a trust to pay annuities, in contrast to a trust to pay income, 
that can make accumulations in the former case valid and in the latter 
invalid. While an annuity creates a fixed yearly charge, 8 payment 
must first he made from income before the corpus is reached. 9 "While 
no one can doubt the importance of the distinction between a trust to 
pay a yearly sum at all events — called in New York an annuity trust — 
and a trust to pay a yearly sum from income only, there is no reason 
why accumulation of income in the former trust is valid and in the 
latter case invalid. To accept the reasoning of the court on this point 
simply means that accumulations of income will always be lawful 
where an annuity trust is established, — a result which cannot be 
accepted. 

The result of the above analysis has shown that the surplus, at least 
beyond that amount reasonably necessary for future business needs, 
is an accumulation and must be distributed to the takers of the next 
eventual estate under Article III, § 63 of the Real Property Law. The 
problem of the distribution of this unlawful accumulation will be dis- 
cussed in a later note. 

'The courts have been very strict in declaring accumulations invalid 
even though the trust estate would be benefited. Where a testator directed 
that surplus profits, after paying annuities, be put back into the business 
the court held that the direction to accumulate was unlawful. Thorn v. 
De Breutuil (1903) 86 App. Div. 405, 83 N. Y. Supp. 849; mod. (1904) 
179 N. Y. 64, 71 N. E. 470. The same result was reached where the 
testator directed the surplus to be applied to the payment of a mortgage 
on the trust property. Hascall v. King (1900) 162 N. Y. 134, 56 N. E. 
515. But see Matter of Nesmith (1894) 140 N. Y. 609, 35 N. E 942, 
where it was held that trustees^ having discretionary power might lawfully 
in the exercise of their discretion lay aside a fund for keeping the trust 
property in repair. Under the doctrine of this case it might be con- 
tended that a surplus to meet future business needs might lawfully be 
accumulated in the principal case; but beyond this, any accumulation would 
be unlawful. 

'2 Bl. Comm. *40; Co. Lite. 20 a, n. 4; Booth v. Ammerman (N. Y. 
1856) 4 Bradf. Sur. 129; Ex parte McComb (N. Y. 1856) 4 Bradf. Sun 
151. 

"Hammond v. Hammond (1897) 169 Mass. 82, 47 N. E. 535; Cum- 
mings v. Cummings, supra, footnote 3; Matter of Haviland, supra, foot- 
note 3; Rowe v. Lansing, supra, footnote 3; Pierrepont v. Edwards (1862) 
25 N. Y. 128. As an annuity must be paid at all events, it is often im- 
portant to determine whether a trust to pay income or an annuity trust 
has been established. Whetson v. Whetson (1873) S3 N. Y. 479; Dulaney 
v. Dulaney (1906) 105 Va. 429, 54 S. E. 40; Matter of Von Keller (1899) 
28 Misc. 600, 59 N. Y. Supp. 1079; Delaney v. Van Aulen (1881) 84 N. Y. 
16; Spencer v. Spencer (1889) 38 App. Div. 403, 56 N. Y. Supp. 460. 
Whether, when a will directs an annual payment to be made an annuity 
is meant, in which event the corpus of the trust may be reached, or 
whether a trust to pay income is meant, is to be gathered from the testa- 
tor's intent. Delaney v. Van Aulen, supra. Strange as it may seem, 
there is no authority for holding a fixed payment per annum from income 
an annuity, while on sound reason it would seem that any gift of a fixed 
sum payable Per annum should be considered an annuity whether the sum 
be paid wholly from income or whollv from the corpus of a trust or 
from both income and corpus. The real problem in any given case is 



